Chapter 173-539A WAC

UPPER KI TTI TAS EMERGENCY GROUND WATER RULE

NEW SECTI ON

WAC 173-539A-010 Purpose. This chapter establishes a parti al
wi t hdrawal of ground water within a portion of WRIA 39 in Kittitas
County, Washington for purpose of inplenenting a nenorandum of
agreenent (MOA) entered with Kittitas County on April 7, 2008. The
partial wthdrawal and associated restrictions are designed to
mnimze the potential for new uses of water to negatively affect
flows in the Yakima River and its tributaries but do so in a way
that m nim zes effects on econom ¢ devel opnent. Based on techni cal
investigations conprising the hydrologic investigation and
characterization report, the potential for inpairnent of existing
wat er rights can be considered during Kittitas County's review of
certain land use applications along with any other environnental
i npacts. Mtigation or other risk managenent techni ques can al so
be consi der ed.

NEW SECTI ON

WAC 173-539A- 020 Authority. RCW90.54. 050 provides that when
sufficient informati on and data are |l acking to all ow for the making
of sound decisions, the departnment of ecology (ecology) nmay
wi t hdraw vari ous waters of the state fromadditi onal appropriations
until such data and information are avail able after consulting with
the appropriate standing commttees of the |legislature. 1In 2007,
a private organization in Kittitas County, Aqua Permanente,
submtted a petition requesting that ecology unconditionally
wi t hdraw al |l unappropriated ground water in Kittitas County until
sufficient information is known about potential effects from such
wells on senior water rights and streamflows. Ecology consulted
wi th standi ng commttees of the house of representatives and senate
of the Washington state legislature with respect to the petition
and proposed withdrawal. Subsequently, ecology rejected the
proposed unconditional wthdrawal, and alternatively, entered into
the MOA with Kittitas County, which this partial wthdrawal is
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i ntended to inplenent.

NEW SECTI ON

WAC 173-539A-030 Definitions. "Adjacent" neans all lots or
parcels that:

(a) Have any common boundary;

(b) Are separated only by roads, easenents, or parcels in
comon owner shi p; or

(c) Are within five hundred feet at the closest boundari es.

"Application” means a request for approval by Kittitas County
as required for a subdivision, short subdivision, large |Iot
subdi vi sion, adm nistrative segregation, one tinme split, binding
site plan, boundary line adjustnment, performance based cluster
pl at, or use of interveni ng ownership.

"Conmon ownershi p" neans any type of ownership interest held
by an applicant for a new residential devel opnment in the adjacent
| ands or the | ands in question or a contractual arrangenment between
t he applicant and any owner of adjacent |ands with respect to the
joint devel opnent of such lands and that of the new residentia
devel opnent . A contractual arrangenent for joint devel opnent
i ncludes contracts providing for shared use of services for
permtting, engineering, architecture, environnental review, |and
clearing or preparation, or building of roads, structures, or
conmon water or sewer infrastructure.

"Exenption" or "ground water exenption" neans the exenption
from the permt requirenent for a wthdrawal of ground water
provi ded under RCW 90. 44. 050.

"G oup use" neans use of the ground water exenption for two or
nmore lots that are part of a proposed new residential devel opnent.
A group use also includes use of the exenption for all lots or
parcels that are adjacent and held in common ownership with the
proposed new residential developnment if use of the exenption has
commenced or is planned to commence on the adjacent |lands within
five years before or after the date the current application was
filed. The term "group use" is referred in the MOA between
Kittitas County and ecol ogy by the term "devel opnent."

"Hydrol ogi c investigation and characterization report” nmeans
the report prepared by a licensed hydrogeol ogi st addressing the
el ements identified in WAC 173-539A- 060.

"Lands" refers to both singular "land" and plural "lands."

"New residential developnent” neans any division of |and
involving an application that vested after the effective date of
this rule.

"New use of the ground water exenption" neans a use conmenced
on or after the effective date of this rule.

"Upper Kittitas County" is the area of Kittitas County
delineated in WAC 173-539A-990.
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NEW SECTI ON

WAC 173-539A- 050 Interi m managenent neasures. (1) New
residential developnment within upper Kittitas County relying in
part or whole on a new use of the ground water exenption for
authority to withdraw public ground water nust not use nore than a
maxi mum of 5,000 gallons per day (gpd) from the ground water
exenption for donmestic and irrigation purposes associated with all
lots and lands that are part of the proposed devel opnent or a
| arger group use. At the tinme of filing an application for a new
resi dential devel opnent, the applicant shall file a sworn statenent
with ecology and Kittitas County, which shall be recorded agai nst
the lands in question, declaring as to whether the applicant has
commenced or plans to comrence use of the exenption on any adj acent
| ands i n comon ownership within the five years before or after the
filing of the application. If the sworn statenent declares that no
use of the exenption will occur on such lands within the next five
years, no use of the exenption for domestic or irrigation purposes
shal | occur on such lands within that period.

(2) In determining conpliance with the 5,000 gpd exenption
limt for a new residential devel opnent, each lot will be assuned
to use a m ni numof 1,250 gpd for donestic and irrigation purposes,
unless a condition is recorded as a covenant to use a |esser
anount . If the exenption will not be used to provide water for
irrigation, each lot will be assuned to use a m nimum of 350 gpd
for donestic purposes.

(3) New residential structures on parcels |ess than ten acres
that were created after March 28, 2002, within upper Kittitas
County and that will rely on a new use of the ground water
exenption shall be limted to 1,250 gpd of water for all donmestic
and irrigation uses fromthe exenption. However, such use shall be
further restricted if nore stringent limts are contained in
conditions on water use placed on the plat that created the | ot or
specified in the permt/approval of the public water systemthat is
intended to serve the |ot. This provision does not restrict an
owner from using water from another lawful water right for
addi tional quantities.

(4) Newresidential structures on parcels that were created on
or before March 28, 2002, within upper Kittitas County and that
will rely on a new use of the ground water exenption shall be
limted to 5,000 gpd for all exenpt donestic and irrigation uses.
However, such use shall be further restricted if nore stringent
limts are contained in conditions on water use placed on the plat
that created the lot or specified in the permt/approval of the
public water systemthat is intended to serve the lot or if other
[imtations of law restrict such use.
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NEW SECTI ON

WAC 173-539A-060 Hydrogeol ogi c assessnent. I f required by
Kittitas County for a new residential devel opnent relying in whol e
or part on a new use of the ground water exenption, a hydrogeol ogic
assessnent, signed by a |icensed hydrol ogi st, based on existing,
avai lable information, unless new information is required by
Kittitas County, shall be presented to Kittitas County and ecol ogy
inthe formof a witten report. The report shall be submtted at
such time to enable it to be used in connection with review under
the State Environnental Policy Act. The required elenments of the
report are as follows:

(1) Scope of the proposal including the |ocation, proposed
wat er source(s), water use anmounts and the timng of the proposed
use.

(2) General description including the |Ilocal geologic,
hydr ogeol ogi ¢, and hydrol ogic setting, identification of surface
wat er and ground water features, water sources, recharge/di scharge
characteristics and surface water and ground water interactions.

(3) Site-specific description.

(4) Inventory and description of all state i ssued ground wat er
rights, clainms, and exenpt wells | ocated wthin a one year and five
years area of punping influence.

(5 Inventory and description of all state issued surface
wat er rights and surface water clains | ocated within a one year and
five years area of punping influence.

(6) ldentification and description of existing surface water
or ground water rights which may be adversely affected as a result
of the ground water w thdrawals by the proposed project well(s).

(7) The licensed hydrogeol ogi st nust include a professional
opinion responding to the potential of the proposal to create
inpacts to the natural and built environnment including, but not
limted to, any reduction of surface water fl ows.

(8) A statenent of the [imtations regarding the intended use
of the report, including scope, extent, and avail abl e data.

NEW SECTI ON

WAC 173-539A-070 Measurenent and reporting of water use. (1)
Each source of water within upper Kittitas County for a new use of
the ground water exenption for residential purposes shall be
equi pped with a neter in accordance with WAC 173-173-100 and as
prescribed by Kittitas County. "Residential purposes” includes al
donmestic use and irrigation associated with the parcel in question.

(2) Metering data must be recorded on the |last day of each
reporting period and then reported within thirty days to Kittitas
County and ecol ogy. The following table shows the reporting
periods and the due dates for each nmetering report:
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Reporting Period Report Due
October 1 - March 31 April 30
April 1 - June 30 July 30
July 1 - July 31 August 30
August 1 - August 31 Sept. 30
Sept. 1 - Sept. 30 October 30

NEW SECTI ON

WAC 173-539A-080 Expedited processing of pilot water bank
transactions. (1) Trust water right applications and associ ated
surface water or ground water applications may receive priority
processing to neet the general needs of the public for donestic,
group donestic and municipal purposes of use within the Yakim
Ri ver basin.

(2) An application for a new surface water right, or a ground
water right hydraulically related to the Yakima R ver, may be
processed when acconpani ed by a trust water rights transaction that
represents the sane consunptive use inpact during the irrigation
season, as neasured at Yakinma River at Parker. Applications wll
be processed in accordance with PRO 1000, Chapter 1, supplenented
by the followi ng additional requirenents:

Ecol ogy nay process an application for a new surface or ground
water permit when it is acconpanied by conveyance of a pre-1905
water right to ecology to create a trust water right.

(a) If accepted into the trust water right program ecol ogy
may then assign the trust water right established under chapters
90. 38 and 90.42 RCWto serve as mtigation for inpacts to "total
wat er supply available (TWBA)."

(b) The application nust request the full anpount of the
i ntended di version or withdrawal anount. Assignnment of a portion
of a trust water right nust, at a mninmum represent the estinated
consunptive use for the use(s) requested on the application.

(c) The application to w thdraw ground water nust be revi ewed
to ensure that ground water is available fromthe aquifer wthout
detrinment or injury to existing rights, considering the mtigation
of f er ed.

(d) If the trust water right is not located in the sane
subbasin as the source described on the new application, or if it
is located downstream from the source described on the new
application, the permt shall be conditioned to ensure that
existing surface water rights, including instream flow water
rights, and ground water rights within the subbasin are not
i mpai r ed. If inpairnment would result, the application nust be
nodi fied, the permt conditioned to prevent inpairment, or the
permt denied.
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(e) Each permt nust be conditioned to ensure that the
relationship to the trust water right is clear and that any
l[imtations in the trust water right are accurately reflected.

NEW SECTI ON

WAC 173-539A-090 Techni cal assistance and enforcenent. (1)
To obtain conpliance with this chapter, ecology and Kittitas County
may prepare and distribute technical and educational information
regardi ng the scope and requirenents of this chapter to the public.
This is intended to assist the public in conplying with the
requi renents of their water rights and applicable water |aws.

(2) When ecol ogy determnes that a violation of this rule has
occurred, it shall first attenpt to achieve voluntary conpliance.
An approach to achieving this is to offer information and techni cal
assistance to the person, inwiting, identifying one or nore neans
to acconplish the person's purposes within the franework of the
I aw.

(3) To obtain conpliance and enforce this chapter, ecol ogy may
i npose such sanctions as appropriate under authorities vested in
it, including, but not limted to, issuing regulatory orders under
RCW43. 27A. 190; and inposing civil penalties under RCW43. 83B. 336,
90. 03. 400, 90.03.410, 90.03.600, 90.44.120 and 90. 44. 130.

NEW SECTI ON

WAC 173-539A-990 Appendix 1--Map of upper Kittitas County
boundari es.
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